legislative fixes that have been enacted, and the constitutional obstacles to such regulation. Part I provides a brief historical introduction to the problem. Part II proposes a taxonomy of the kinds of lies that arise during political campaigns. Part III reviews federal and state statutes that regulate campaign falsehoods. In Part N, I demonstrate the First Amendment infirmities of campaign falsehood statutes. Part V presents a case study that reveals the difficulty of reaching agreement on what constitutes a verifiable lie. In concluding, Part VI briefly considers whether recent developments in technology, social media, and culture require modifications of First Amendment doctrine in order to ensure informed voting.
I. A BRIEF HISTORY OF ELECTION LIES
The election of 2016 was hardly the first time that observers lamented widespread falsehoods in campaigns and the risks that such falsehoods would not be adequately addressed in time to enable voters to make well-informed decisions. The problem manifested itself during the first contested presidential election in 1796. 3 The country had quickly divided into two parties, with the Federalists supporting the John Adams/Thomas Pinckney ticket against the Democratic-Republicans' slate of Thomas Jefferson and Aaron Burr.
The 1796 election gave rise to the first documented outright lie-"a false statement of fact"-in Boston's Independent Chronicle.' The paper alleged that presidential candidate John Adams had secretly conspired to remove Washington as the commanding general of the revolutionary forces, even though the conspirator had actually been his second cousin Sam Adams.' Other "varieties of innuendo, distortion and falsehood," as one chronicler has dubbed them, in that first election included unfounded charges that Adams was variously pro-British or pro-French and, on the other side, that Jefferson was a drunkard, an illegitimate, interracial child, and, horrors, a "philosopher," as well as a supporter of the French Jacobins (the equivalent of being a card-carrying communist in the 1950s). ' The cross-charges continued when the candidates opposed each other again four years later in a campaign that has received more historical attention for its rancor, including allegations that Jefferson was so depraved (as an atheist who had spent time in libertine France) that his election would lead to "a national orgy of rape, incest, and adultery." ' The record of political lies in presidential races continued-and countless lies that were less well documented doubtless entered other electoral contests at every level of government-with what the leading account of political deception in politics has labelled "spectacularly dirty" races in "Jackson's first election, Lincoln's second, the Hayes-Tilden debacle, and Cleveland's first election" as well as the "HooverSmith clash of 1928" and Franklin Roosevelt's third and last Alvarez's lie was not voiced during a campaign." Although Alvarez held a very minor public office-he had recently been elected a member of the local water district board when he falsely claimed to be a military hero-the Court noted that he did not lie until after the election and could not have hoped to garner votes from his deception.
1 9 As discussed more fully in Part IV below, the Court held that the First Amendment extended to Alvarez's false claim.
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Other easily verified facts about oneself include, "I am the incumbent," which, as discussed below, the state may or may not be able to regulate even if it is not strictly true depending on exactly how the claim is phrased. The bald-faced lie is often referred to in conversation as claiming, "up is down" or "black is white." I instead use the analogy "blue is yellow," a more accurate reference to opposite or complementary pigments on the color wheel which do not share any pigmentation.
A closely related but modestly distinguishable category involves the straight-out lie about an opponent, which I designate the "oppositional straight-out lie": "she is not the incumbent, though she calls herself 'Congresswoman';",22 "he is on the list of convicted sex offenders;" or "he is ineligible for the presidency because he was born in Kenya." 23 Again, each of these is easily verified or refuted with only a little bit of digging, either by the speaker or, in the age of online research, arguably by voters themselves. Citizens can determine who is the actual incumbent with a minimum of effort; check with the police to find the list of sex offenders; and, arguably, determine from news sources where the candidate was born, at least if the internet is not full of fake news or alternative facts.
" Id. at 713-14 (explaining that the lie was told at his first board meeting as an already elected board member). 19 Id. at 714. ("The statements do not seem to have been made to secure employment or financial benefits or admission to privileges reserved for those who had earned the Medal."). 20 Id. Alvarez made his untrue claim at the first public meeting of the Three Valley Water District Board he attended after being elected, apparently in "a pathetic attempt to gain respect that eluded him, not to obtain any benefit. Id. Presumably, winning the election might be construed as securing employment or other benefit. See Commonwealth v. Lucas, 34 N.E.3d 1242, 1253 (Mass. 2015) (concluding that if a candidate made Alvarez's false claim "at a preelection debate," then Alvarez inoculates the candidate from criminal prosecution). 21 See, e.g., Cook v. Corbett, 446 P.2d 179, 182-83 (Or. 1968). 22 Id. at 183-85 (holding that a candidate who was not an incumbent violated the false campaign speech statute by urging voters to "re-elect" her). 23 See Lily Rothman, This Is How the Whole Birther Thing Actually Started, TIME (Sept. 16, 2016) , http://time.com/4496792/birther-rumor-started/ (explaining the beginnings of the "birther" conspiracy theory about President Obama, which alleged that he was born in Kenya-not the United States).
B. Intentional Distortions
The second category of deceptions is composed of what I call "intentional distortions," misleading but not strictly untrue statements about the record of either the candidate or the candidate's opponent. Here, prevarication extends beyond biographical particulars to embrace disputes over policy issues, including ballot referenda. 24 These come in at least two classic forms. In the first, "false claims of credit," the candidate who is speaking, say, running for re-election as governor, campaigns based on support for a popular measure he signed into lawalthough he opposed the measure when the legislature considered it, and it passed again with a veto-proof majority. In the second scenario, which I label "contextual distortion," the distortion arises from the willful failure to disaggregate multiple issues that have been artificially compacted, as with omnibus legislation. For example, a candidate who opposes so-called "pork" might nonetheless vote to approve the annual budget, even though it is filled with lard, and then be accused of voting for pork barrel spending. An incumbent who has long been vociferous about her opposition to abortion may be accused of voting to support "taxpayer-funded abortion" because she voted for a broad health insurance bill that incidentally allowed funding for abortions. 25
C Hyperbole
Beyond straight-out lies about the speaker and the opponent, and intentional distortions, a third category of campaign falsehood involves hyperbole. Hyperbole and similar rhetorical devices (including satire and parody, which I am rolling into the term hyperbole here) may not fit the definition of lying at all because the speaker does not offer the statement as truthful, much less verifiable, and does not expect any reasonable listener to believe it, or to rely on it. 26 But liars often claim after the fact and without justification that their statements were intended as "jokes,"" hyperbole, or parody. This category of speech is not a get out of jail free card. The humor or exaggeration must be readily apparent for the hyperbole defense to be sustainable.
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If the speaker has no concern about the truth or falsehood of what she is saying, as philosopher Harry Frankfurt has pointed out, she may just be "bullshitting," a different form of speech than hyperbole, but sharing the attribute that no lie is intended.
3 3 "Lack of . . . concern with truth - [an] indifference to how things really are," Frankfort tells us, is "of the essence of bullshit. "34 Both hyperbole and bullshit, if recognizable as such, fall within the domain of expression I have argued elsewhere the law protects precisely because it is so out of bounds that no reasonable person would believe it."
3 Its absurdity renders it harmless to the recipient and materially worthless to the speaker.
D. Indirect Prevarication
The fourth variety of campaign lies in many ways poses the most difficult definitional dilemma: it is neither an outright fabrication, nor a matter of omitting context that helps to explain what happened and why, but rather a situation in which key facts and outcomes can be read in different ways and easily exploited by the sly speaker. Let's return to the color circle. Imagine that observers, asked to label each pigment as a primary color, are told to assign labels to purple. They might choose red or blue-both choices would be arguably correct or incorrect. This category is not intended to embrace conclusions about which reasonable minds may differ, but rather is designed to incorporate the sleight of tongue, which I call "indirect prevarication,"-falsehoods the speaker can disingenuously deny. The subtlest of distinctions may prove dispositive in an assessment of whether claims are true or false. In two cases decided one year apart, the highest court in Oregon held first that the ubiquitous campaign slogan "Re-elect" used in a primary by a challenger to the actual incumbent constituted a deliberate material falsehood, "intended to create the belief in the reader" that the candidate, referred to as "Senator Corbett," was the incumbent, even though her term in office had expired the previous year.
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The very next year, the same court held that a candidate for county commissioner did not make false claims to incumbency by using the slogan "Return a proven leader," despite the possible inference that the candidate currently held a public office, possibly even the one up for grabs in the pending election.4
1 The court reasoned that the candidate had once served as sheriff, and could claim to be "a veteran in government."42 An intentionally ambiguous statement, susceptible to a truthful interpretation, may be treated as truthful no matter how many voters it misleads.
4 3 Or perhaps not, in the hands of a different court or with a slight twist on the facts. And whether a candidate is regarded as "a proven leader" 37 Push polls purport to be neutral opinion polls but are in fact acting on behalf of a campaign. was a matter of opinion, immune to regulation. 4 4 Perhaps it also matters whether the indirect prevarication is contained in an off-the-cuff remark, voiced in casual conversation, or a meticulously crafted evasion read from a script or incorporated into myriad campaign materials.
Opinion distinguished.
Indirect prevarication can be difficult to distinguish from opinion, which does not implicate verifiable facts. 45 Opinions voiced during a campaign do not amount to misleading statements for the same reason opinions do not constitute defamation: they are not susceptible to proof or disproof. A 2017 fundraising email from then-Senator Al Franken provided an apt explanation:
Minnesota hotdish is one of the most delicious foods. Betsy DeVos is the most unqualified cabinet nominee ever. Washington is one of the most dysfunctional places in the country. These are all opinions. I think they're correct, but I'm biased because these are my opinions. These are not facts. The email continues with what Franken correctly labels verifiable "facts": "The FEC [fundraising] deadline is in 6 days, and my campaign has not yet met its goal."4 Another example involves disputes over whether a proposed tax is "fair." 4 8 As one appellate panel explained, whether a vote for a ballot measure that would impose a new tax on a particular industry would make it pay its "fair share" is not subject to objective verifiability. You can get a Ph.D. in political science studying what 'fair shares' are and still not come to any firm conclusion. The subject has occupied political philosophers since at least Aristotle . . . . It is one 44 1d. at 177.
45 SCHAUER, supra note 39, at 279 (highlighting the difficulty of distinguishing between facts and opinions, stating that " [i] n between these extremes lie statements reflecting varying degrees of inference, synthesis, and value judgment, the presence of each making the process and possibility of verification somewhat less certain"). of those topics that is particularly suited for the marketplace of ideas. 4 9 It is, in short, "mere opinion."" On the other hand, a speaker cannot count on escaping liability for defamation by labeling a scurrilous charge that implies knowledge of facts as "just my opinion."" Do the allegations that "my opponent's plan is likely to destroy the budget," or "leave hundreds homeless," suggest underlying facts? 5 2 The answer may depend on whether a factual statement appears to be embedded in hyperbole or ambiguity that insulates it from prosecution, or whether the speech may be construed to imply "an assertion of objective fact. "" Many statements present a mix of facts and opinion that can be difficult for candidates, judges, and, presumably, voters to disaggregate. For example, a candidate seeking reelection to the Oregon state senate in a contested primary sued his opponent for claiming that he had "voted against the Farm Use Deferral." 5 4 On closer inquiry, it appeared that the bill the incumbent candidate had voted against would have deprived some current Farm Use Deferral recipients of continued eligibility for the benefit, and thus the candidate construed his vote "against" as a vote "for" Farm Use Deferral because of the effect he expected his vote to have." An appellate court held that "characterization of the meaning of the [candidate's] vote" was not a statement of fact but "in reality . . . a nonactionable expression of opinion" under a state law regulating campaign falsehood."
Other courts agree that it is simply too difficult to sort out convoluted legislative histories and the motives of individual legislators so that statements about a candidate's voting record "fall within the ambit of reasonable comment on The problem is exacerbated by the increasing use of omnibus bills to which controversial measures are attached as amendments."
These are just examples of what concerned the highest court in Massachusetts when it advised: "it is much easier to recognize the significance of the distinction between statements of opinion and statements of fact than it is to make the distinction in a particular case." 5 9 In another twist, the candidate (or a person or group speaking on the candidate's behalf) might repeat a rumor with the caveat that the speaker has no idea whether the rumor is true, as many people do in conversation. Consider these hypotheticals:
6 0 "someone told me that my opponent runs a child sex ring from a pizza shop";" "some people say my opponent was arrested for pedophilia"; "I saw a picture, I don't know if it was photo-shopped or not, indicating that my opponent's father was present when President Kennedy was assassinated." 62 2. Just bullshitting. Unlike the straight-out lie, in the examples set out immediately above, the speaker makes no pretense of knowing whether the allegation is true or false. If the speaker doesn't care about the truth of the matter, perhaps the statement is just bullshit. But in an electoral context, we might expect the campaign to have an obligation to perform due diligence before repeating a rumor, because the stakes are high: "In the political arena a false statement is more likely to make a behavioral difference (say, by leading the listeners to vote for the speaker)." 63 Does it matter whether the rumor is already in circulation, or whether the campaign itself originated the The taxonomy" of deceptive campaign speech I have proposed here includes (from simplest to most complex): (i) straight-out lies, self-referential (where the speaker knows the truth as well as anyone) or oppositional; (ii) intentional distortions, including both false claims of credit and contextual distortion of an opponent's words or acts; (iii) hyperbole; and (iv) indirect prevarication.6 Each of these categories-and the list is not exhaustive-raises distinct issues concerning: the speaker's intent to mislead; how we define the statements subsumed under the label; the harms and degree of harm the falsehoods may cause; and whether, how, and with what ease the statements may be verified.
The reader should keep these variations on campaign deceptions in mind while reading Part III, which reviews statutes that purport to contain falsehood in elections. Consider whether the statutory language is likely to reach the vast majority of straight-out lies, of indirect prevarications, or of the gradations of falsehood between those two extremes.
II. REMEDIAL STATUTES
Each category in the taxonomy I have just proposed may contain expression that under other circumstances would be considered libelous, but actions for defamation are unlikely to bring relief in the face of campaign lies. 254 (1964) . 71 See id. at 279-280 (holding that a public figure must show that the speaker acted "with 'actual malice,' that is, with knowledge that it was false or with reckless disregard of whether it was false or not."). 72 Richard L. Hasen, supra note 2, at 63. 73 MonitorPatriot Co., 401 U.S. at 275.
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1 Id. at 274-75 (reserving without deciding the question of "whether there remains some exiguous area of defamation against which a candidate [might] have . . . recourse" and reversing and remanding where the jury was instructed to consider whether the allegation that a candidate for office had been a "small-time bootlegger" decades earlier was relevant to his "fitness for office" and therefore within the New York Times standard). 
A. Federal Responses
The scandal that unfolded after the break-in at the Democratic National Committee's headquarters in the Watergate complex eventually revealed that President Nixon's reelection team engaged in a myriad of "dirty tricks" 7 9 beyond the crimes of breaking and entering, stealing records, and covering up the initial burglary. Pressure mounted on Congress to do something, "but do what?"" Asked to advise congressional leaders, distinguished constitutional scholars and commentators warned that any "comprehensive" response that attempted to "regulate 'smears,' however desirable it may seem" would "necessarily raise First Amendment questions," which they did not lay out."
Ignoring that caveat, Congress acted. Democratic Senator Birch Bayh, who sponsored the section of a campaign finance bill containing language designed to rein in campaign lies which Congress adopted in 1974, expressly recognized "the difficult problems that a broader criminal libel statute presents in terms of [F] ' These "tricks" were of course conduct, not speech that could even arguably be protected as a matter of constitutional law. They included the earlier burglary of the office of the Pentagon Paper's leaker Daniel Ellsberg's psychiatrist by a group that overlapped with those who conducted the Watergate break-in, including G. Gordon Liddy, the general counsel of the Finance Committee of the Committee to Re-Elect the President ("CREP"). RALPH K. WINTER, JR. WATERGATE AND THE LAW: 14-15 (1974) . For "dirty tricks," the report recommended restricting any legislative fix to "political espionage ... requiring proof of specific intent," but noted that "the most serious activities" are already illegal under existing law and that "there are abundant pitfalls in undertaking" an "expansion," including differentiating tricks from mere humorous "pranks." Id. at 50.
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. s Id. at 51 (discussing only the protections for anonymity extending to campaign literature and the risk of selective prosecution). 8 4 Specifically, the unsigned letter, sent through U.S. mail to thousands of voters, falsely alleged that Senator Humphrey had a call girl in his car with him when he was arrested in 1967 for drunk driving, and that Senator Jackson had been arrested twice for homosexuality." Neither Senator had been arrested, and no evidence existed that Senator Humphrey had ever been seen with a call girl.
Bayh's language enacted into federal law prohibitions on falsely attributed statements in campaigns for federal office "on a matter which is damaging to [an opposing] candidate or political party."" Violations constituted felony fraud, and penalties included imprisonment.87
The language on "damaging" to an opponent is common in state statutes aimed at deception in politics analyzed in Part IV below. Congress declined to adopt a competing campaign finance statute that contained an alternative restriction on deceptive campaign speech that would have reached more political expression. Referred to as Section 20, the provision would have criminalized "dirty tricks," engaged in "with the specific intent [to] mislead[ ] voters or disrupt[ ] a campaign" coupled with a likelihood of success." It enumerated illegal "acts," many of which were in fact speech, making it a crime to: (i) "convey false instructions to a campaign worker"; (ii) "place misleading advertisements"; (iii) or "utter a false oral or written statement concerning any material fact about a candidate." 8 9
Section 20, which resembled many of the state statutes discussed below in Part III B, was rife with First Amendment perils, though nothing in the written record suggests they were explored at the time.
9 0 What, for example, constitutes a "misleading" advertisement?
91 What facts about a candidate are "material" or, for that matter, "false"? 9 2 Must the falsehood be about an opposing candidate, or could it be a falsehood that puts the candidate who is speaking or whose supporters speak in a better light than the truth would sustain?
93 All of these issues arise in state campaign truth statutes that remain on the books today, as Part IV demonstrates.
B. State Responses
At (false statements of "material fact relating to any candidate, political committee or measure"); UTAH CODE ANN. §20A-1 1-1103 (LexisNexis 2017) ("any false statement in relation to any candidate, proposed constitutional amendment, or other measure, that is intended or tends to affect any voting . . ."). 15 The Washington statute expressly notes that a candidate "cannot defame himself or herself," making false statements by the candidate or the candidate's supporters exempt from the portion of the statute regulating defamation with actual malice. claims of current incumbency (discussed supra Part II.B) to false claims about having received endorsements, to deceptive biographical details such as having attended or graduated from a prestigious college, having served honorably in the military, or having received a military honor.
None of those statutes appear to limit the antics of the rare candidate who assumes a new identity in an effort to win votes. Issues surrounding name changes by two candidates in Arizona's 7th Congressional district arose during the 2014 election season in the midst of a crowded Democratic primary to replace a retiring Congressman. In a district where more than fifty percent of the voters were Hispanic, a Hispanic surname was thought to be highly advantageous.
Scott Fistler, who had previously sought office as a Republican and began the primary season with his Republican registration intact, legally changed his name to Cesar Chavez, piggybacking on the renown of the widely respected labor organizer and civil rights activist whose reputation would presumably resonate with many of the district's voters. Fistler, who does not appear to have any Hispanic ancestors, also changed his party registration midway through the primary season so that he could get on the ballot. The grandson of the renowned Cesar Chavez sued to enjoin the name change, but the suit was promptly dismissed."o 6 No statute stood in FistlerChavez's way. As in most or all states, Arizona law permits name changes unless made with "intent to defraud," whether or not the change is registered with the state.107
At about the same time, a lawsuit was filed against a Hispanic leader in the state's House of Representatives, also running in the Democratic congressional primary, who had changed his name from Ruben Marinelarena to Ruben Marinelarena Gallego. The suit was filed by supporters of yet another primary candidate of Hispanic origin, Mary Rose Wilcox, who sometimes included her birth name, Garrido, on campaign materials, and who posited, "We the people have a right to know who is running to represent us in Congress.""os Gallego retorted that he had changed his name from the family name of his father who had abandoned him in infancy to that of his mother who had raised him as a single parent and whose father was "a father figure" to him.109 Apparently voters did not agree with Wilcox that Gallego was trying to mislead them; Gallego won handily and still represents the district.
The two name-change stories are manifestly distinguishable. One appeared to be nothing but a stunt intended to mislead the uninformed, the other (predating the primary by four years) reflected biographical realities that regularly lead people to change their names. It is hard to imagine a statute that could bar the first while permitting the second, unless the name change was required to have preceded the election by a certain number of years. 110 A handful of states outlaw falsehoods in specific settings, including political advertisements,"' during telephone polling, 1 12 and at polling places (where many states outlaw all electioneering).
11 3 One state expressly targets charges about the "honesty, integrity, or moral character of any candidate, so far as his or her private life is concerned, unless the charge shall be in fact true and actually capable of proof." 11 4 The statute further provides that any statements that "clearly and unmistakably imply" such attacks on personal integrity shall be treated as a direct charge (reaching what I have labelled indirect prevarications as well as straight-out oppositional lies and intentional distortions). 1 Misleading campaign speech and complaints alleging falsehood by the other side often enter the marketplace very shortly before the balloting occurs. The short time frame until election day makes it much more difficult for the candidate who was besmirched or the party against whom a meritless complaint for violating a campaign falsehood statute is filed to respond effectively. 1 The former language acknowledged the difficulty of responding to last minute accusations, including accusations that one had violated a law that prohibits allegations "with respect to integrity" of the opposing candidate. Recent developments, including heavy reliance on social media both to spread falsehood and to respond it and voting that is spread over several weeks, may affect the calculations about the window of opportunity for deception and response. Oregon's statute anticipates the urgency of resolving campaign deception disputes by requiring that all complaints under its law be filed within 30 days of the election during which the violation allegedly occurred, and that courts expedite hearings on such claims, so that final judgments relating to primary elections be rendered no later than 30 days before the general election, and final judgments respecting complaints arising during a general election be resolved "before the term of that office begins." OR. REV. STAT. § 260.532 (9) (2017).
Greg Mellen, Huntington Beach Prepared to Go to Court to Keep At-Large Elections,
ORANGE CTY. REGISTER (May 25, 2017, 5:11 PM), https://www.ocregister.com/2017/05/25/huntington-beach-prepared-to-go-tocourt-to-keep-at-large-elections/ (interpreting and applying a statute governing deception in the language of ballot propositions and the accompanying explanatory material). See supra note 102 (listing statutes that seem broad enough to reach campaign deception respecting substantive positions of individual candidates). Language targeting false statements "intended" or "tending to" affect the outcome of an election may reach misrepresentation of substantive positions, but I have not found any cases interpreting that language as reaching substantive claims that were not understood as disparaging the other side. declared as truth became "truth." It is the perfect propaganda machinery for the state because it methodically eliminates all sources of conflicting ideas and messages, even as it scales back language itself. 120 In contrast to such dystopias and authoritarian regimes, the Speech Clause forbids any "broad censorial power" vested in government.121 To avoid even the risk of chilling expression, "as a general matter, the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter, or its content." 12 2 Any effort to proscribe speech as false-whether as a straight-out lie or an indirect prevarication, or anything in betweennecessarily rests on its content. Such content-based regulations are presumptively unconstitutional, unless they aim at the narrow categories of speech that fall outside the First Amendment's protection such as defamation, fraud, or obscenity.
Before the Supreme Court's 2012 decision in United States v. Alvarez, legislatures could arguably be forgiven if they were under the impression that falsehoods might fall outside the First Amendment's protections altogether or, at a minimum, receive less zealous protection than other forms of speech.
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More than 100 federal statutes regulated falsehoods.
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And there was a Circuit split over whether the Speech Clause protected falsehood when the Court considered Alvarez. 125 Justice Kennedy's plurality opinion in Alvarez, however, forcefully repudiated the government's assertion that it had the power to control deception. The cases do not establish, Justice Kennedy insisted, the "principle" the government urged in Alvarez, "that all proscriptions of false statements are exempt 709 (2012) No. 11-210; Alvarez, 567 U.S. at 732-33 (Breyer, J., concurring) (conceding that the "Court has frequently said or implied that false factual statements enjoy little First Amendment protection"); Alvarez, 567 U.S. at 746 (Alito, J., dissenting) (citing cases recognizing that "false factual statements possess no intrinsic First Amendment value"). 124 See Alvarez, 567 U.S. at 747-48 (Alito, J., dissenting) (noting that "many kinds of false factual statements have long been proscribed without 'raising any Constitutional problem,"' including "[1] aws prohibiting fraud, perjury, and defamation," and that "more than 100 federal criminal statutes" punish "false statements" related to the work of federal agencies). 125 United States v. Strandlof, 667 F.3d 1146, 1160 (10th Cir. 2012) (upholding the Stolen Valor Act and a conviction under it using "breathing space" analysis, not strict scrutiny, and reviewing the rulings of "most circuit courts" that false statements of fact receive "limited First Amendment protection"), vacated, 684 F.3d 962 (10th Cir. 2012). from exacting First Amendment scrutiny."
126 They do not support the "broader proposition that false statements are unprotected when made to any person, at any time, in any context." 12 7 Most starkly, a law that "targets falsity and nothing more" violates the First Amendment.
12 8 There would be, Kennedy wrote, "no limiting principle" if the government had "authority to compile a list of subjects about which false statements are punishable" regardless of "whether shouted from the rooftops or made in a barely audible whisper." 129 The Court held that the First Amendment protected Alvarez's straight-out self-referential lie, a form of puffery, and overturned the federal Stolen Valor Act under which he was convicted. Even a "straight-out lie," the Court underscored, could not be criminalized based on its indisputable falsity without more: harm to others or unwarranted advantage to the speaker.
0
The dissenters in Alvarez, who would have upheld both the Stolen Valor Act and Alvarez's conviction under it, acknowledged that "it is perilous to permit the state to be the arbiter of truth."
13 1 Even if we could ignore the state action required to ban deception in campaign speech, how would such statutes be administered and enforced absent a government role in discerning what is true or false?
Broadly speaking, the statutes rely on two courses of action. The candidate or concerned citizens may complain by going directly to court, or by asking a state agency or prosecutor to determine whether a prima facie case has been made that a campaign engaged in the type of deceptive speech the statute bars, in which case a court would then conduct hearings. In either instance, the state (whether through the 126 Alvarez, 567 U.S. at 720 (plurality opinion). 130 Id. at 727. Kennedy cabined the Court's earlier statements about falsehoods that the state could punish within several narrow categories. These included falsehoods voiced "to effect a fraud or secure moneys or other valuable considerations," several types of material falsehoods made to government officials, and perjured testimony, made under oath, which "undermines the function ... of the law," forms the basis of government action and "affects the rights and liberties of others." Id. at 720-21. The rights and liberties of others include the victims of defamation, long protected under common law. Milkovich v. Lorain Journal Co., 497 U.S. 1, 11-12 ("Since the latter half of the 16th century, the common law has afforded a cause of action for damage to a person's reputation by the publication of false and defamatory statements" thereby "allowing an individual to vindicate his good name" and obtain "redress for harm caused by such statements"). This is why many of the statutory frameworks discussed in Part III are modeled on laws regulating fraud or libel. See Commonwealth v. Lucas, 34 N.E.3d 1242, 1246-50 (Mass. 2015) (rejecting the State's arguments that the campaign speech statute aims at unprotected fraudulent and defamatory expression). 131 Alvarez, 567 U.S. at 752 (2012) (Alito, J., dissenting). executive branch, an independent agency, or ultimately the judiciary) becomes the arbiter of truth. As the Supreme Court explained in New York Times v. Sullivan, the precise form the government uses to impose truthfulness is irrelevant: "Authoritative interpretations of the First Amendment guarantees have consistently refused to recognize an exception for any test of truth-whether administered by judges, juries, or administrative officials .... 132 For the time being, I'll ask that you set aside that particular obstacle to regulation, because the enforcement mechanism may be the least of the First Amendment barriers to constraining deceptive campaign speech, as I argue in the next part.
B. Legal Standards
The Supreme Court has never considered whether lies in campaign speech can be regulated without violating the expressive rights of speakers. This is a hard standard to satisfy under the best of circumstances, and "recovery by a candidate is highly unusual." 13 8 That matters because, as discussed above, so many state statutes attempt to squeeze regulation of campaign communications within the framework of defamation.
13 9
Political speech under Alvarez
It has long been undisputed that political speech is at the apex of First Amendment freedoms. 140 We have, the Supreme Court reminds us again and again, "a profound national commitment to the principle that debate on public issues should be uninhibited, robust and wide-open." 14 1 Even before Alvarez, the Court warned that the "breathing space" the First Amendment requires for such robust debate carries the risk of falsehoods and broken promises. Speech related to political campaigns may be even more sacrosanct, at least according to longstanding dicta. The foundational principle that inhibitions on expression based on content are presumptively invalid has, the Supreme Court has stated, the "'fullest and most urgent application' to speech uttered during a campaign for political office. More importantly, he worried that the Stolen Valor Act could reach "political contexts, where such lies are more likely to cause harm," presumably by misleading voters. And, he continued, the regulations may inadvertently distort political discourse because of the risk of selective prosecution of falsehoods.
152 It is easy to imagine an administrative body with authority over campaign falsehood whose members were appointed by an incumbent governor who is running for reelection selectively choosing which deceptions merit investigation and which statements meet the definition of falsehood. Much less would be needed to find selective prosecution.
Breyer analogizes the risks of consumer confusion in trademark law to certain kinds of lies the government might have a compelling interest in restricting. He reminds us that trademark plaintiffs must usually show that confusion is likely before they can claim a risk of dilution. Couldn't candidates unfairly tarred by deceptive speech make similar claims: "voters are likely to be confused" or "my reputation will be diminished." But could the candidates back those claims up with statistically reliable evidence?
And Justice Breyer anticipated chill in both public and private contexts ("barstool braggadocio" as well as "family, social or other private contexts").
1 53 Justice Kennedy, writing for the plurality, sounded similar alarms about the statute's potential reach into: "personal, whispered conversations within a home. The statute seeks to control and suppress all false statements on this one subject in almost limitless times and settings." 1 5 4 Some state statutes aimed at campaign deception share the same infirmity."' But nothing in the Alvarez plurality 150 United States v. Alvarez, 567 U.S. 709, 732 (2012) (Breyer, J., concurring). But cf id. at 710 (plurality opinion).
151 Id. at 732 (Breyer, J., concurring). (reaching false statements by any person who "knows or should reasonably be expected to know" that it is false, about a candidate or a proposition submitted to voters); MASS. GEN. LAWS ch. 56, § 7 (2017) (falsehood designed or tending to "aid" election); MINN. STAT. §21 1B.06(B) (2017) (reaching letters to the editor that are "false" and tend to elect or promote ballot issue); UTAH CODE ANN. §20A-1 1-1103(reaching any "person" who "knowingly" makes "any false statement in relation to any candidate, proposed constitutional amendment, or other measure, that is intended or tends to affect any voting . . "). See also MASS. GEN. LAWS. ch. opinion, or in Justice Breyer's concurrence, indicates whether or to what extent the Court's prior statements about diminished protection for "calculated falsehood" in political campaigns remains good law after Alvarez.
§
C Scrutinizing Regulation of Campaign Lies
Before Alvarez, a number of scholars compared the regulation of campaign falsehoods to the regulation of campaign finance in that both seek to mitigate potential distortions; but all or most of them wrote before the Supreme Court upended the government's capacity to control campaign spending."' Commentators before and after Alvarez have disagreed about whether any effort to restrain deception during political campaigns could withstand First Amendment challenge.
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Some authorities who support regulation of falsehood during campaigns have relied on the defamation model many states have used, including the "actual malice" standard, or have argued that the standard need not be so high because of the unique dangers inherent in false manipulation of voters."' And still others, like Diogenes seeking the honest person, are on a quest to craft a statute that would strike the right balance between freedom of expression and electoral integrity. 15 9 Outside the defamation framework,"' most state courts and lower federal courts considering restrictions on campaign speech since Alvarez have applied strict scrutiny, reasoning that it is the standard for all content-based regulations.' If there had been any doubt, several courts have noted, Reed v. Gilbert resolved the issue.
2
Strict scrutiny provides that content-based laws "are presumptively unconstitutional and may be justified only if the government proves that they are narrowly tailored to serve compelling state interests." 1 6 3
Applying strict scrutiny to campaign deception regimes reveals a cornucopia of First Amendment flaws in each of the statutes that have reached the courts.
Compelling interest.
The lower courts have generally had little difficulty acknowledging the compelling nature of the government interest in regulating campaign lies: to preserve the integrity of the electoral process; to protect "voters from confusion and undue influence," sometimes described as distortion; and to "ensur[e] that an individual's right to vote is not undermined by fraud in the election process." 164 However, states overstep when they offer what the Massachusetts Supreme Judicial Court terms "the rather remarkable argument that the election context gives the government broader authority to restrict speech" presumably to help citizens discern reliable campaign statements.' To the contrary, a long line of cases make clear that, "The opposite is true.""'
The countervailing interests in protecting political speech might weigh heavily against even acknowledging that the state's interest is compelling, because of the constitutional imperative of protecting free speech during campaigns for political office. 167 The claim that the state may "prohibit false statements of fact in political advertisements" or in a broader swath of expression "presupposes that the State possesses an independent right to determine truth and falsity in political debate . . . Rather, the First Amendment operates to insure the public decides what is true and false with respect to governance.""' Even before Alvarez, the Supreme Court of Washington held that the state lacked a compelling interest in regulating speech published with actual malice in political advertisements that contained a false statement of material fact-at least if the lies did not defame an actual person.
16 9 The court expressly rejected the state's reliance on defamation law because the statute at issue reached (and the controversy in the case before it involved) a referendum; the absence of an individual whose private rights could be harmed or vindicated rendered defamation inapposite.
17 0 Where an initiative measure is involved, the court held, "there is no competing interest sufficient to override our precious freedom to vigorously debate 165 Lucas, 34 N.E.3d at 1253. 166 Id.; Rickert, 168 P.3d at 827; 281 Care Comm. v. Arneson, 766 F.3d 774, 793 (8th Cir. 2014). In 2009, the legislature of the State of Washington explained the purpose of post-Rickert legislation barring defamatory statements made with actual malice as part of campaign materials: such statements "damage the integrity of elections by distorting the electoral process. Democracy is premised on an informed electorate. To the extent such defamatory statements misinform the voters, they interfere with the process upon which democracy is based, . . . lower the quality of campaign discourse and debate, and lead or add to voter alienation by fostering voter cynicism and distrust of the political process." S. Comm. on Gov't Operations & Elections, B. 5211, 61st Leg., Reg. Sess. (Wash. 2009) In light of Alvarez, another way of thinking about the state's compelling interest would be to ask whether the state was targeting the kinds of harms-the "something more" than even a straight-out lie-that the plurality said was required before silencing protected speech: harm to others or unwarranted advantage to the speaker. This inquiry turns out not to be simple either.
Presumably, winning an election might be construed as securing employment or other benefit of the sort the Alvarez plurality had in mind. One might think that if Alvarez had falsely claimed to be a war hero during his election campaign, and that claim garnered votes for him, he would have obtained a concrete benefit, subjecting his lie to regulation. The Massachusetts Supreme Judicial Court considered that very hypothetical. It concluded that Alvarez inoculates from criminal prosecution a candidate who might make Alvarez's false claim "at a preelection debate." 1 72 No court appears to have addressed the question whether misleading the public constitutes the sort of harm to others the Alvarez plurality had in mind, which itself suggests the answer is no. Consistent with the precedents the plurality discussed, that harm likely requires an individual who is defrauded, defamed, or otherwise suffers directly as a result of speech that the First Amendment is already understood not to protect.
Narrow tailoring
Establishing a compelling interest is just the beginning of the analysis. The state must next show that its regulations have a relationship to the danger it seeks to forestall, 17 3 that the remedy is narrowly crafted, and that it is neither underinclusive nor overbroad. Outside of the judicial election context, discussed in Part V below, none of the state campaign deception statutes that have reached the courts since Alvarez have survived the next stages of strict scrutiny. A tight "fit" or nexus is required between the compelling interest a regulation on speech is designed to serve and the specific inhibition on expression. The restriction must be "actually necessary" to achieve the state's goals, 17 5 and the state must demonstrate "a direct causal link between the restriction imposed and the injury to be prevented." 17 6 Government lawyers defending deceptive campaign speech statutes have asked courts to rely on common sense and "conjecture" about the likely impact of campaign lies.
177 A reasonable inference is not a sufficient substitute for empirical evidence showing a close link between the harm to be prevented and the impact of suppressing protected speech. 178 Granted, the secret ballot makes it very difficult to ascertain whether and to what extent voters were deceived by campaign falsehoods and whether they changed their votes as a result. The very proposition is undermined in cases where the victorious candidate was the target of the deceptive speech.
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None of the reported cases contain evidence of the alleged harm and, failing that, the state cannot show how regulating campaign speech would ameliorate the purported (though common-sensical) harms.
b. Overbreadth
Defamatory statements are beyond the First Amendment's protection whether the statement is uttered in the context of a business transaction or an election. However, statutes that purport to apply the legal standard for defamation to bar campaign falsehoods are overbroad if they reach falsehoods that are not defamatory.so
Beyond that threshold problem, even if it were possible to draft a deceptive campaign speech statute narrowly enough that it could survive strict scrutiny on its face, matters of timing (2000) (The government must show that the harm is real, not conjectural, and that the regulation will "alleviate the harm 'in a direct and material way."'). 179 Eg, Rickert v. State Pub. Disclosure Comm'n, 168 P.3d 826, 828 (Wash. 2007) (en banc) (The target of falsehood, who complained to the administrative body charged with enforcing the campaign deception act, was re-elected with 79% of the vote.); Zollman v. Dawson, 611 P.2d 1175, 1177 (Or. Ct. App. 1980) (finding no evidence that violations of the law were "capable of affecting the result of the election"). .. 0 Rickert, 168 P.3d at 828 (holding that non-defamatory false statements about candidates may not be prohibited).
threaten to make fair application extremely vexing. As I have noted, many of the false campaign statements and advertisements that reach the courts appear very shortly before election day, when there is little time for the target to respond effectively. The last-minute lie, however, is not treated differently under the First Amendment."' The lie is out there, and given the notorious persistence of misinformation, 18 2 might be very difficult to dislodge under the best of circumstances: unlimited time and budget to spread the repetition of the truth.
But elections have a deadline. The lie is in play. This is the very evil the regulations are intended to redress. However, an unintended but easily predictable consequence flows from the regulatory scheme. The target of the alleged lie may weaponize the regulatory apparatus if (as is often the case) the enforcement mechanism allows the target, his or her supporters, or "any citizen" to file a complaint that initiates a formal inquiry. That inquiry, in turn, is reported in the press, tarnishing the original speaker, who may not have been lying at all. Alternatively, the purported deceptive statement may fit within one of the many definitional loopholes for deception that will result in the allegations that the statute has been violated amounting to naught-many months after the election is over.
The overbreadth potential of campaign deception statutes is both built in and easily manipulated to reach speech that will not be found to meet the definitions of lies contained in a narrowly crafted regulatory scheme. This is, as many courts have found, exceedingly likely to chill campaign speech.
c. Underinclusiveness
In order for the government's regulation of campaign deception to survive strict scrutiny, the regulatory scheme would need to address all of the intentional deceit that was likely to cause the harms to the integrity of elections the state had identified. These would, at minimum, include all of the categories of lies I have set out: straight-out lies, both oppositional and self-referential; intentional distortions that can be disproven; hyperbole that is not so obvious a rhetorical device that voters are likely to believe it; and indirect prevarication-at least if it is shown to be knowing and intentional.
To the extent that campaign deception statutes only target straight-out lies about opponents, they are underinclusive. An exception that allows candidates to lie about themselves is not calculated to serve the state's asserted compelling interest in promoting the integrity of the electoral process. 183 Most, perhaps even all, of the existing campaign deception statutes, are also underinclusive because they fail to address many kinds of campaign deceptions that may be at least as harmful to the electoral process as the ones that are targeted.
1 8 4 For example, no statute appears to forbid lies about substance, such as the candidate's platform, or the platform's likely costs and impact. So-called alternative facts appear to be beyond any efforts at regulation.
IV. CAN WE IDENTIFY CAMPAIGN LIEs WHEN WE SEE THEM?
Even if courts were to find that the state has a compelling interest in regulating deceptive speech in political campaigns, and a specific statute and regulatory scheme survived strict scrutiny, it might prove nearly impossible for regulators and judges to agree about what constitutes a lie. The problem does not entirely rest in post-modernist approaches to reality. Courts have long taken the position that a statement is not false if any reasonable inference can be drawn from it that is either a fact or a matter of opinion that is immune from being labelled untrue. 185 In the context of alleged defamation of a public figure, courts have drawn fine lines in discussing how "far removed from the truth" a statement must be in order to "permit an inference of actual malice, even assuming arguendo [a statement] was false.""' If the "'gist or sting"' of the defamatory statement "is not so very different from the 'truth,"' the "campaign rhetoric" is protected. the "substantial truth doctrine" courts are called upon to give the benefit of the doubt to the speaker accused of deception: If the statement "is 'substantially' true in overall effect, minor inaccuracies or falsities will not create falsity.""' Liability will only be found where "'the substance, the gist, the sting' of the communication taken as a whole, is patently false."
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Judicial elections provide a sort of petri dish for testing the feasibility of identifying intentional and material falsehood. A subset of cases suggests that the state may have a compelling interest in regulating materially misleading statements by candidates for judicial office and that such regulations may survive strict scrutiny even when regulations imposed on candidates for other offices would not. 190 States argue that the integrity of the judicial system-the third branch of government-itself is at stake. The regulations may be contained in the state's code of judicial conduct, which itself inhibits the robust response that would be entailed in the traditional admonition to drown out lies with truth, or more and better speech.191
Judicial elections have not been immune to the scorched earth tactics exemplified by the Willie Horton ads proRepublican PAC aired during the 1988 presidential campaign, which falsely accused the Democratic candidate of being responsible for a program of weekend passes under which a convicted African American felon committed additional violent crimes. Taking a page from that approach to campaigning, Michael Gableman, running for a seat on the highest court in Wisconsin in 2008, approved a television ad that accused his opponent of using a legal "loophole" to get the rapist of an 11-year-old girl out of prison, allowing him to molest another In the absence of a majority opinion, the summary judgement below vindicating Gableman remained in place. The Supreme Court had no occasion to consider the appropriate penalty for knowing misrepresentations, or to ask whether removal from office could be an appropriate remedy. As this Article goes to press, Gableman remains on the Wisconsin Supreme Court; in June of 2017, he announced that he would not seek reelection in 2018.207
The Gableman story contains a number of cautionary tales.
First, the liar may be an incumbent, with connections to decision makers. Imagine how uncomfortable the six justices on the Wisconsin Supreme Court must have been sitting in judgment on a colleague with whom they had to work (and possibly share lunch and coffee with) every day.
Second, the facts were pretty straightforward. The advertisement wasn't an impromptu misstatement. Gableman had the opportunity to consider the text, and he used it. Moreover, he "virtually conceded" through counsel at the Judicial Conduct Panel that the advertisement was "misleading."
2 08 Even in what seems like a very straightforward case, it is difficult to obtain consensus on how to distinguish truth from falsehood. The judges could not even agree about what methodology to apply.
Third, a regulatory structure designed to sustain the integrity of the judicial system allowed a misleading advertisement for a person seeking the highest judicial office to materially undermine public understanding of the adversary system by asking voters to hold a lawyer personally responsible for the later actions of a client he was appointed to zealously represent.
Chief Justice Abramson concluded that the court's deadlock in Gableman-a refusal to even remand the matter for a jury trial to ascertain whether the advertisement violated the statute-amounted to an invitation to "future judicial candidates to push and distort the content of advertising in judicial campaigns as far past truthful communication as the creative use of language may allow." 2 0 9 If the advertisement, taken as a whole, did not amount to a straight-out oppositional lie, it surely was an intentional distortion, or, at a minimum, an indirect prevarication resting on contextual distortion that was intended to deceive voters.
The Gableman saga indicates that even if the First Amendment posed no obstacle to regulating campaign falsehood, and even if a regulatory scheme survived strict scrutiny, it might be nigh on impossible for regulators to agree about where the boundaries lie. If regulation of campaign lies were constitutionally permissible, which I have argued it is not, such a statutory or regulatory scheme would hold little promise of offering a panacea. If straight-out defamatory statements about opponents in judicial elections are amenable to regulation, as several decisions suggest, then the normative message to partisans seems to be: use innuendo with abandon.
V. FACTS AND FICTIONS
I have argued that the First Amendment poses a virtually insurmountable obstacle to government regulation of deceptive campaign speech. Above all, freedom of expression means that the state cannot become the arbiter of truth, even where misleading statements are nothing more than straight-out lies. The same holds true no matter where the deception falls within the taxonomy of campaign lies I have set out. And even if we assumed for purposes of argument that the government could punish campaign deception, Gableman demonstrates the difficulty that would confront government officials asked to define and identify misleading expression. Instead, it is incumbent on journalists to ferret out and expose the facts-an essential aspect of the fourth estate's contribution to democracy.
Confronted with cases involving campaign deceptions, the courts have, almost without exception, reiterated that the classic First Amendment response to "falsehood and fallacies" enunciated by Justice Brandeis in 1927 remains an effective remedy to contemporary lies: "the remedy to be applied is more speech, not enforced silence." 2 10
The Alvarez plurality underscored that the facts in that case demonstrated the power of "the dynamics of free speech, of counterspeech, of refutation [to] overcome the lie." 2 11
Xavier Alvarez was "ridiculed online," exposed in the press, and called on to resign, even efforts to regulate deceptive campaign speech more directly in the context of the fake news that is this Symposium's focus.
Campaign deception-at least in its most blatant forms (straight-out lies)-may fit within PEN America's excellent, narrow definition of fraudulent news: "demonstrably false information that is being presented as a factual news report with the intention to deceive the public," 2 17 except that the campaign, not the journalist, puts out false information intending to deceive.
In the face of Russian trolling and bots on social media sites, the seemingly widespread collapse of confidence in traditional sources of information, and allegations of fake news (all discussed elsewhere in this Symposium issue), some readers may justifiably wonder whether misleading speech by candidates and their supporters matters very much in the scheme of things. Amidst the breakdown of long-held norms, perhaps analyzing run-of-the-mill campaign deceptions and the obstacles to regulating them is purely quixotic, a rendering from a simpler time, about problems that, to draw from a different context, "Don't amount to a hill of beans in this crazy world." As other authors have demonstrated, the universe of information today and the way in which consumers of information assess it, has undergone a paradigm shift since the First Amendment was adopted and since Brandeis formulated his classic statement about the remedy to be applied to falsehood and fallacy. Recent events and survey data may seem to challenge the notion that truth will expose fiction, or that once voters hear verifiable facts they will weigh those facts in ways commentators consider appropriate. For example, a 2017 Fox News survey revealed that more respondents (45%) trusted the Trump administration to "tell the public the truth" than trusted the reporters who cover the administration (42%). Another 10% did not trust either. In 1996, 52% of those polled trusted the media more than the administration, while another 25% trusted both to tell them the truth. Only 9% trusted "politicians" to tell the truth in 1996; the 2017 survey did not ask whether the President is by definition a politician because he won the office.
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Whether we are actually confronting an epistemic crisis about the meaning of truth, whether we have lost shared sources and facts upon which to base debates, and what to do about shifting cultural norms-such questions are all beyond the scope of this Article. But while I have argued that the First Amendment limits the government's role in responding to deceptive speech in campaigns (and more broadly to fake news and the like,) it does not stand in the way of private responses and solutions, including some of those proposed in these pages.
Real news matters, and truth continues to matter-all the participants in this Symposium take both of those statements as foundational principles. Lies campaigns tell about themselves and about their opponents matter beyond the immediate electoral context in large part because they undermine trust in politics and in civic institutions.
It primarily falls to overworked and underfunded journalists and fact-checkers to expose campaign deceptions. In the present climate, it is essential for journalists to call out lies as lies, to present facts that undermine fictions in the same story, and to reject gestures toward evenhandedness that amount to false equivalency.
Ultimately, any solution rests in cultural norms that go far beyond the parameters of this Article. The main burden, as always, falls on the voter who consumes information. The efficacy of faith in "more speech" relies on rational educated citizens. To that end, there are no constitutional barriers to better education, more transparency about the sources of information, assertive exposure of lies by private organizations, and other actions by private individuals and groups aimed at inoculating citizens and society from the most nefarious consequences of deception in public discourse. Most important, as public discussion of how our society should respond to this perceived crisis intensifies, we should not succumb to the temptation to undermine foundational First Amendment principles that constrain what government itself can do. 
